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ISSUE PRESENTED

Whether the trial court erred when it concluded that two jurors had been biased
against the defendant because they were victims of sexual assault as children instead of
considering whether the jurors had given false answers during voir dire and their
motivations for providing any allegedly false answers.

Issue preserved by: the defendant’s motion for a new trial, App.' 1-29, the State’s
objection, App. 56-94, the hearing on the motion for a new trial, MHT 1-87, the trial
court’s order granting the defendant’s motion, Supp. 3-15, the State’s motion for
reconsideration, App. 95-114, and the trial court’s order on the motion for

reconsideration, Supp. 1-2.

" Supp. refers to the supplement attached at the end of this brief.
App. refers to the separately bound appendix filed with this brief.
MHT refers to the transcript of the February 22, 2017 motion for new trial hearing transcript.
JTT refers to the “designation of record” transcript from day seven of the June 2016 jury trial.



STATEMENT OF THE CASE AND FACTS

On June 17, 2016, a jury found the defendant, Foad Afshar, guilty of one count of
aggravated felonious sexual assault (“AFSA”), two counts of unlawful mental health
practice, and one count of simple assault. Supp. 3; RSA 632-A:2 (2016) (amended
2018); RSA 631:2-a (2016) (amended 2018); RSA 330-A:23 (Supp. 2017). The AFSA
and simple assault convictions stemmed from allegations that the defendant, during a
therapy session with the victim, E.R., put his hand under the victim’s pants and rubbed
his genitals. App. 2-3. The unlawful mental health practice convictions stemmed from
evidence presented that detailed how the defendant had failed to renew his license to
work as a mental health practitioner at the time he was treating the victim. App. 2-3.

The trial court sentenced the defendant to three to six years in the New Hampshire State
Prison. Supp. 3.

During jury deliberations, one juror expressed concern about convicting the
defendant because he did not fit the profile of a person who sexually assaulted boys.
Supp. 12. In response, Juror 14 disclosed that she had been the victim of sexual assault
and explained that a profile does not exist for people who commit sexual assault. Supp.
12. In support of her, Juror 6 also disclosed that he had been the victim of sexual assault.
Supp. 12. Another juror also disclosed that her dentist had touched her chest during some
exams. Supp. 12. Neither Juror 6 nor Juror 14 discussed details of their assaults. Supp.
12. Nothing further came of this discussion, and in fact, at least one juror, Juror 2, did
not reference Juror 6 and Juror 14’s disclosures when interviewed by the defendant’s

investigator about the jury deliberations. App. 71-78.



On January 3, 2017, the defendant filed a motion for new trial in which he
claimed that his trial counsel was ineffective and that two jurors, Jurors 6 and 14, failed
to disclose that they had been victims of sexual assault during voir dire, which violated
his right to a fair and impartial jury. App. 1-55. The trial court bi-furcated the two
claims and held a hearing to address the juror misconduct claims before addressing the
ineffective assistance of counsel claim. Supp. 3. The State objected and argued that both
jurors provided reasonable explanations for their failure to disclose to the trial court that
they had been victims of sexual assault. App. 56-70. It also noted that both repeatedly
asserted that they remained fair and impartial throughout the trial and in rendering a
verdict. App. 56-70.

On February 22, 2017, the trial court held a hearing in an open courtroom filled
with 60-70 of the defendant’s supporters. MHT 1-87; App. 97. The hearing began with
questioning Juror 6, who was also the foreperson. MHT 7-47. The trial court initially
questioned Juror 6 at the bench, MHT 7-13, but most of his questioning comprised of
examination by defense counsel in open court, MHT 13-47. Juror 6 acknowledged that
he had been sexually assaulted at 5 years old by a male babysitter whose age was not
disclosed but based upon the description was also likely a minor. MHT 8-9. When asked
why he answered “No” to the question “Have you or has any member of your family
been a victim of a crime?” he explained that he believed that he was being truthful and
that a crime meant someone who was held up at gun point or stabbed or something
similar. MHT 8. He also articulated that he considered a crime to be a situation where a

person was prosecuted. MHT 8. He acknowledged that he did not remember the follow



up question that explained that being a victim did not mean that a person was prosecuted,
or police were called. MHT 10. He stated that he did not consider his assault when he
was in the jury pool and heard these questions. MHT 10.

Upon questioning by defense counsel, Juror 6 acknowledged that as an owner of a
business (or several businesses), employees had stolen money from him, which he
explained was often the cost of doing business. MHT 15-16. He further acknowledged
that one employee had stolen a car and broken into a safe, for which that employee was
prosecuted and jailed. MHT 16-18. He explained that he did not consider himself the
victim of that crime, but instead his company was the victim, and that the offense had not
come to mind during the voir dire. MHT 29-31. He also admitted that “long before” the
trial he had read a book about a survivor of sexual assault and had reached out to her and
spoken with her about her experiences. MHT 27-29. He described himself as an
“advocate for the people.” MHT 28. He was also questioned about his post-trial efforts
to prevent the passage of a bill introduced, in direct response to the defendant’s
conviction, that would have required corroboration for sexual assault allegations made
against a person who had never been convicted of sexual assault in the past. MHT 32-34.
Juror 6 maintained that he reached his verdict “based on the evidence and the evidence
alone.” MHT 47.

During the questioning of Juror 14, defense counsel inadvertently disclosed Juror
6’s full name. MHT 43. As a result, the trial court stated to the courtroom full of the
defendant’s supporters and the media

[ would hope everyone in the courtroom would not broadcast the names of
either of the jurors. This is obviously a difficult thing for anyone to speak



of and we should show them our respect for their service to this Court by
not revealing their identities.

MHT 47.

After Juror 6 had testified, the trial court brought forth Juror 14 for questioning.
Juror 14’s questioning all occurred at the bench, but it was still in a courtroom full of the
defendant’s supporters. MHT 49-67. Juror 14 disclosed that she had been the victim of
sexual assault as a child and had been assaulted by an older girl, who was still a minor, in
her neighborhood. MHT 50, 53. She did not consider herself a victim of a crime because
the case was never prosecuted. MHT 50-51. When asked this question she did not think
of her earlier assault. MHT 50. She acknowledged, however, that her parents may have
reported the assault but she had difficulty recalling whether she had spoken with police.
MHT 51-52, 56-57. She also acknowledged that, since the trial, she considered what was
done to her a crime. MHT 51-52.

She consistently explained that she was unbiased and looked at things from every
angle. MHT 55, 64. She considered how a conviction could impact the defendant. She
explained that she was passionate about the trial and trying to determine the truth. MHT
64. She also explained that the disclosure was very simple and that it did not have any
impact on deliberations or recalling that any jurors changed their views after the
disclosure. MHT 60-62. At one point during the questioning, the trial court took a brief
recess because Juror 14 had started crying and was having difficulty responding to
questions. MHT 59. Juror 14 had not become upset in that manner during her interviews
with the defendant’s investigator or the State’s investigator. App. 80-88, 93-94. Juror 14

also maintained that she was “fair and impartial from beginning to end.” MHT 67.



On March 28, 2017, the trial court issued an order in which it granted the
defendant’s motion for a new trial. Supp. 3-15. It limited to the issue to the narrow
contention “that the sharing of the assaults during deliberations provides further evidence
that the two jurors should have and would have been excused had . . . their experiences
been disclosed to the Court.” Supp. 5. The trial court described the questions on the
juror questionnaire and those that were asked at the voir dire and that neither juror had
answered “yes” to any of the questions and that both had said they could be fair and
impartial. Supp. 5-6.

The trial court indicated that simply being a victim of sexual assault was not
sufficient for the court to dismiss the juror, and cited the example of one juror who was
only dismissed after indicated she could not be fair and impartial. Supp. 6-7. “The
fitness of the jurors was decided on a case-by-case basis.” Supp. 7. The trial court then
explained that

[T]his Court’s experience of almost ten years on the trial bench and many

more as a litigator is that people who have suffered sexual assault

victimization are generally greatly impacted by the trauma, such that the

subject matter alone is obviously anxiety producing. Absent an objection,

to be cautious for the defense and the State, and to be sensitive to jurors, it

is true the Court errs on the side of excusing jurors.

Supp. 7.

Next, the trial court recounted Juror 6’s testimony and explanations. The trial
court made several determinations about the juror’s explanations. Supp. 7-10. It found
that his explanation for why he became upset when he recovered the buried memory of

the sexual assault was not “convincing.” Supp. 8. It questioned why the juror would

have difficulty being neutral if the victim had been female rather than male because the



defendant has both a son and daughter—he had claimed that this difficulty was due to his
close relationship with his daughter. Supp. 8-9. The trial court discussed the other
potential crimes Juror 6 testified about and why he did not disclose those. Supp. 9-10.

The trial court also considered the juror’s conduct post-trial and issues that were
not germane to his being a victim of a crime. Supp. 8. It cited his discussions, from an
unknown period, with an author of a book about a female survivor of sexual assault.
Supp. 8. It also cited his involvement in trying to prevent the passage of the bill
introduced in response to the defendant’s conviction. Supp. 8.

Ultimately, the trial court found that Juror 6 was not credible “about his ability to
have been fair and impartial.” Supp. 10. The trial court then went on to editorialize that
“perhaps he has not come to terms with his own experience, an assault he repressed for
some 50 years.” Supp. 10. It also found that his

answers, his demeanor, and his actions and communications before,

during and after trial, including seeing himself as an advocate for victims,

show his personal identification with persons who report being victims of

sexual assault, which resulted in at the very least a subjective bias that
could not be set aside.

Supp. 10. In support of this conclusion, the trial court cited his refusal to speak with the
defendant’s investigator—which Juror 6 had explained was because the investigator came
by unannounced while he was with his daughter, “his aversion to accepting that he is a
victim,” his offense at use of the term “alleged,” and his use of the term “victim,” which

the trial court found “presumes that a person who reports s/he was sexually assaulted is



credible.”® Supp. 10. The trial court also found that “[t]he juror’s demeanor at times was
defensive and his explanation for not reporting . . . the criminal conduct he experienced
were not internally consistent or completely logical.” Supp. 10.

The trial court then went on to compare Juror 6°s assault to the case at bar and
determined that it was similar. Supp. 10. It stated “[a]lthough Juror 6 was much
younger, the assault was by a caretaker in a position of authority; a teenager to a 5-6-
year-old is likely as powerful as an adult to a twelve-year old.” Supp. 10. The trial court
also found that “[t]he fact that Juror 6’s memory was so deeply repressed suggest that it
was more traumatic than maybe he recognizes.” Supp. 11.

Next, the trial court addressed Juror 14’s testimony. Supp. 11-13. It noted that
“the decision on Juror 14’s impartiality is a much closer call.” Supp. 11. It detailed her
assault and her statement that

[s]he agreed that she now believes the incident was legally a crime, but did

not think of it that way when asked by the Court during selection and

would not answer the question differently even in light of the
investigation.

Supp. 11. The trial court acknowledged that Juror 14 “was excited to be a juror and
thought of herself as thinking in ‘grey areas,” having strong morals, and being able to see
problems ‘from a million angles.”” Supp. 11. It also acknowledged that “[s]The was
equally concerned with . . . arriving at the correct outcome for the youth, if he had been

victimized, as the defendant, if he did not perpetrate the offense.” Supp. 11.

? This reasoning appears to be internally inconsistent. The trial court concludes that the juror was
a victim even though no trial or investigation of his allegations had occurred. But the trial court
then concludes that referring to a person as a victim implied support, even after the defendant had
been convicted of AFSA, and the jury had concluded that the victim was a victim.



The trial court found that Juror 14 was “extremely emotional” while testifying and
that “[s]he did not want to talk about the details of her assault.” Supp. 12. It was because
of this emotional response that the trial court had her testify at the bench rather than in
open court. Supp. 12. It found that it “absolutely believed Juror 14 was honest and
perceives herself as neutral, the Court is concerned that the emotional response suggest
otherwise.” Supp. 12. The trial court concluded that “[h]ad she been interviewed prior to
selection and presented as she did at the post-trial hearing, the Court would have excused
her for cause.” Supp. 12-13.

The trial court suggested that the disclosure “may have prompted jurors to go
along with the views of Jurors 6 and 14 subconsciously to support them.” Supp. 12 nl.

It went on to discuss the Pulse Nightclub shooting that had occurred in Orlando in the
middle of the trial—the trial court conducted a voir dire of each juror to determine
whether the attack had affected their ability to remain neutral and impartial because of the
defendant’s ethnicity. Supp. 12 nl; JTT 19-21, 36-39.

After recounting the testimony over ten pages, the trial court spent approximately
two pages addressing the legal analysis. Supp. 13-15. It cited the State Constitution and a
series of cases that detailed the trial court’s discretion to dismiss jurors for cause in a pre-
trial context. Supp. 13. It then concluded that the jurors were not able to be fair and
impartial and that had it known this information it would have excused them for cause.
Supp. 13. It also found that “the bias went to the heart of the matter in dispute, the
credibility of the complainant.” Supp. 14. Accordingly, it granted the motion for a new

trial. Supp. 15.



The State sought and was granted the trial court’s permission to file a late motion
for reconsideration due to scheduling conflicts for the assistant county attorneys. App.
95-105. It filed a motion for reconsideration on April 17,2017. App. 105. In its motion,
the State argued that the trial court had essentially led the jurors into an ambush where
they were forced to testify about deeply personal matters in front a courtroom full of the
defendant’s supporters. App. 95-105. The trial court had not explained to the jurors why
they were being called to testify or that the defendant’s supporters and the media would
be present.® App. 96-100.

At the hearing, the explanation provided to Juror 6 was that the hearing was about
how he answered his juror questionnaire. App. 98-99. The trial court inquired about the
nature of the sexual assault, including details of the assault itself, and then ordered Juror
6 to submit to further questioning from defense counsel. App. 99. Defense counsel’s
questioning was confrontational and condescending and lasted for nearly an hour. App.
99. Juror 14 was provided with a similar explanation at the hearing and only became
upset after defense counsel began cross-examining her regarding the details of her sexual
assault. App. 99.

On June 2, 2017, the trial court denied the motion for reconsideration. Supp. 1-2.
The trial court disagreed that the emotional response was based on how the jurors had
been treated during the hearing. Supp. 2. Nevertheless, the trial court acknowledged that

“[a]lthough one unfortunately cannot undo the past, this judge will always keep in mind

* Both jurors sent complaints to Chief Justice Tina Nadeau regarding their experience at the
February 22, 2017 hearing. App. 107-14. Those complaints were included in the State’s
pleading. App. 106-14.

10



the negative impacts [the jurors] suffered from [the] process employed and will seek to
minimize any such harm in future proceedings to the extent possible.” Supp. 2.

This appeal followed.

11



SUMMARY OF THE ARGUMENT

The trial court erred when it ignored well-established case law that set out how
trial courts should review claims of juror dishonesty raised post-verdict: by examining
whether the jurors had given dishonest answers, what motivated the dishonest answers,
and whether it would have excused the jurors considering the correct answers. Instead,
the trial court engaged in unsupported speculation and tried to turn back time to
determine whether the jurors’ prior victimization made them biased against the
defendant. This is not an analysis that jurisdictions have widely recognized, if any have
recognized this analysis at all. The trial court made no findings regarding the appropriate
factors. In fact, to the extent it did make findings, those findings supported denying the
defendant’s motion because it showed that the trial court credited the jurors’ claims that
their answers were not dishonest or not motivated by bias against the defendant or a

desire to affect the outcome. Accordingly, this Court must reverse.

12



ARGUMENT

THE TRIAL COURT ERRED WHEN IT FAILED TO DETERMINE WHETHER
THE JURORS HAD ANSWERED DISHONESTLY AND WHAT MOTIVATED
THEIR CHALLENGED ANSWERS AND INSTEAD, ATTEMPTED TO USE
HINDSIGHT TO DETERMINE WHETHER IT WOULD HAVE EXCUSED THE
JURORS GIVEN THE ADDITIONAL INFORMATION PRESENTED POST-
VERDICT.

Review of alleged juror dishonesty post-verdict does not permit the trial court to
use hindsight to recreate the voir dire process, but instead, the trial court must look at
why the jurors gave the challenged answers and whether their answers were influenced
by bias or a desire to affect the outcome of trial. The trial court’s analysis was focused
on the exact issues it should not have considered: recreating the pre-trial voir dire process
and focusing its inquiry and analysis on perceived juror bias rather than on the question
of whether the jurors answered dishonestly and why they provided the challenged
answers when they did not disclose their prior sexual assaults. Both jurors explained that
they did not consider their sexual assaults to have been crimes because no one was
prosecuted or arrested because of the assaults. The trial court did not consider these
explanations but instead determined that the jurors had bias because of the sexual assaults
they had experienced as children. This was not the correct analysis to apply, which
merits reversal.

Part [, article 35 of the New Hampshire Constitution provides that “[i]t is the right
»é

of every citizen to be tried by judges as impartial as the lot of humanity will admit.

This Court has extended this principle to jurors as well as judges. See State v. Town, 163

* A defendant is not entitled, however, to perfection in the trial process. See Brown v. United
States, 411 U.S. 223, 231-32 (1973) (“A defendant is entitled to a fair trial but not a perfect one,
for there are no perfect trials.” (Quotation and brackets omitted.)).

13



N.H. 790, 794 (2012) (“[I]t is a fundamental precept of our system of justice that a
defendant has the right to be tried by a fair and impartial jury.”); State v. Sawtelle, 66
N.H. 488, 503 (1891). “Generally, a juror is presumed to be impartial.” Id.
“Indifference or impartiality is not a technical conception. It is a state of mind.” State v.
Weir, 138 N.H. 671, 673 (1994) (quotation omitted). “A juror is considered impartial if
the juror can lay aside her impression or opinion and render a verdict based on the
evidence presented in court.” Town, 163 N.H. at 794. A juror may reveal subjective bias
by an explicit assertion of bias or through the juror’s demeanor. See Weir, 138 N.H. at
673-74; see also State v. Funk, 799 N.W.2d 421, 435 (Wis. 2011). Because “the trial
court’s determination of the impartiality of the jurors selected, essentially a question of
demeanor and credibility,” this Court reviews the trial court’s determinations for an
unsustainable exercise of discretion. Weir, 138 N.H. at 673-74.

In the context of pre-trial examination of jurors where potentially disqualifying
information comes to light, RSA 500-A:12, IT (2010) provides that “[i]f it appears [after
examination] that any juror is not indifferent, he shall be set aside on that trial.” “Once
the trial court on voir dire has made a determination as to whether a prospective juror is
free from prejudice, it is then [this Court’s] duty on appeal to evaluate the voir dire
testimony of the empanelled jury to determine whether an impartial jury was selected.”
Town, 163 N.H. at 794 (citations omitted). This Court “will not disturb the trial court’s
ruling absent an unsustainable exercise of discretion or a finding that the trial judge’s
decision was against the weight of the evidence.” Id. This Court has acknowledged that

simply being the victim of a crime, even one similar to the charged offense, is insufficient

14



to disqualify a juror. Cf. id. (explaining that in the context of an AFSA trial, the
challenged juror had been a victim of sexual assault). Instead, the inquiry turns on
whether the juror can “lay aside her impression or opinion and render a verdict based on
the evidence presented in court.” /d. (quotation omitted).

Considering this, this Court has granted new trials in situations where a juror was
empanelled over a pre-trial objection after stating that she could “try” to be impartial.
See id. At the same time, this Court has affirmed convictions where a retained juror had
potentially “come into the trial with . . . information or impression[s] of the nature of the
case,” Weir, 138 N.H. at 376, or had initial reservations about being impartial but
clarified that she could remain impartial, State v. Tabaldi, 165 N.H. 306, 313 (2013). In
each of these cases, the key to whether the trial court had sustainably exercised its
discretion was whether the juror manifested an ability to remain impartial and judge the
defendant based upon the evidence. See Town, 163 N.H. at 794; Weir, 138 N.H. at 376;
Tabaldi, 165 N.H. at 313; see also State v. Cross, 128 N.H. 732, 737 (1986) (“Although it
is clearly within the court’s discretion to excuse a panelist whose answer to the first
question indicates a belief that a charge of crime implies some evidence of guilt,
disqualification is not required unless the panelist answers the second question by
indicating an inability or unwillingness to apply the correct constitutional standards
described in the court’s instructions.”).

In the context of a situation where additional information about a juror comes to
light after the jury has reached a verdict, the considerations upon review change. See

McDonough Power Equip. v. Greenwood, 464 U.S. 548, 554-556 (1984). In

15



McDonough, the United States Supreme Court addressed the question of whether a party
is entitled to a new trial because a juror withheld information during the voir dire process
that would have led to his disqualification or being struck for cause. Id. at 554. The case
was a personal injury suit and during voir dire, the jurors were asked about “injuries . . .
that resulted in any disability or prolonged pain and suffering.” Id. (quotation omitted).
One juror related a minor incident where his son got his finger caught in a bike chain and
another, upon further questioning, acknowledged that her husband had been injured in a
machinery accident. /d. The juror at issue, however, did not answer affirmatively to the
question even though his son had broken his leg in a tire explosion because he did not
believe the injury was serious enough to qualify. Id. This information was uncovered
post-trial and formed the basis for a motion for new trial.’ Id. at 550.

In addressing the varied responses to the voir dire question, the Court found that
“[t]he varied responses to respondents’ question on voir dire testify to the fact that jurors
are not necessarily experts in English usage. Called as they are from all walks of life,
many may be uncertain as to the meaning of terms which are relatively easily understood
by lawyers and judges.” Id. at 555. It went on to explain that “[t]o invalidate the result
of a 3-week trial because of a juror’s mistaken, though honest, response to a question, is
to insist on something closer to perfection than our judicial system can be expected to
give.” Id. It explicitly rejected the idea of attempting to “recreate the peremptory

challenge process because counsel lacked an item of information which objectively he

* Given the context of the case, the State presumes that the Court’s rationale was that if the parties
had this information either the trial court would have excused the juror or the attorneys would
have struck the juror.
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should have obtained from a juror on voir dire examination.” Id. The Court also rejected
having the focus of the review “on the bias of the juror and the resulting prejudice to the
litigant.” Id. at 557-58 (Brennan, J. concurring).

It held that “to obtain a new trial in such a situation, a party must first demonstrate
that a juror failed to answer honestly a material question on voir dire, and then further
show that a correct response would have provided a valid basis for a challenge for cause.”
Id. (emphasis added). It noted that “[t]he motives for concealing information may vary,
but only those reasons that affect a juror’s impartiality can truly be said to affect the
fairness of a trial.” Id. at 556 (emphasis added). In later decisions, the Court has
indicated that this analysis applies in criminal cases as well. See United States v. Powell,
469 U.S. 57, 67 (1984) (citing the analysis in McDonough as a basis for obtaining relief
after a jury has rendered a verdict).

Since McDonough, federal appellate courts have established a binary test that
requires the moving party to “show, first, that the juror failed to answer honestly a
material voir dire question” and then establishing “that a truthful response to the voir dire
question would have provided a valid basis for a challenge for cause.” Sampson v.
United States, 724 F.3d 150, 165 (1st Cir. 2013); see also United States v. Stewart, 433
F.3d 273, 303 (2d Cir. 2006) (applying a similar test and noting that in the twenty plus
years since McDonough, the court had never overturned a verdict based upon claims of
juror nondisclosure). Additionally, in the United States Court of Appeals for the First
Circuit, the “party seeking a new trial based on nondisclosure by a juror must

demonstrate actual prejudice or bias.” Dall v. Coffin, 970 F.2d 964, 970 (1st Cir. 1992).

17



Failure to answer a question honestly means more than simply giving a wrong
answer on voir dire, however; it requires intentionally giving an incorrect answer in a
manner that calls into question the jurors impartiality. Federal appellate courts have
stuck closely to the language in McDonough that instructs them to look to whether the
juror’s justification for giving an inaccurate answer called into question the juror’s
impartiality. See, e.g., United States v. Williams-Davis, 90 F.3d 490, 503 (D.C. Cir.
1996); United States v. Edmond, 43 F.3d 472, 473 (9th Cir. 1994). Simply forgetting or
not thinking about a prior victimization is not sufficient to overturn a guilty verdict. See
Gonzalez v. Thomas, 99 F.3d 978, 984-85 (10th Cir. 1996) (concluding that a trial court
had not erred when it found that a juror had not acted dishonestly when she failed to
disclose her prior sexual assault when asked if she or anyone in her family had
experienced something similar during a trial where the defendant was accused of sexual
assault); Edmond, 43 F.3d at 473-74 (concluding that the trial court unsustainably
exercised its discretion when “it concluded that [the juror’s] simple forgetfulness fell
within the scope of dishonesty as defined by McDonough’). Trivial omissions or errors
are not sufficient to overturn a guilty verdict. See Williams-Davis, 90 F.3d at 503
(highlighting the trivial nature of the omission when concluding that the trial court
unsustainably exercised its discretion when it granted the defendant a new trial).

Courts in other jurisdictions have adopted a similar analysis and consideration of
what McDonough requires: a showing that the juror intended to give a false answer and
that intent called into question the juror’s impartiality. See, e.g., State v. Chesnel, 734

A.2d 1131, 1140 (Me. 1999) (applying McDonough to post-verdict claims regarding a
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juror’s disclosure during voir dire) Commonwealth v. Amirault, 506 N.E.2d 129, 135
(Mass. 1987) (“But, as McDonough makes clear, the crucial inquiry is whether the juror’s
answer was honest; that is, whether the juror was aware that the answer was false.”);
Commonwealth v. Harrison, 331 N.E.2d 873, 878 (Mass. 1975) (“It would surely be
required that the falsehood be not only unmistakable but material and knowing.”); State
v. Thomas, 830 P.2d 243, 245 (Utah 1992) (noting that it had previously ordered the trial
court to apply McDonough and discussing that analysis); State v. Mayo, 945 A.2d 846,
853-54 (Vt. 2008) (applying McDonough to post-verdict claims regarding a juror’s
disclosure during voir dire); State v. Cho, 30 P.3d 496, 500 (Wash. Ct. App. 2001)
(finding that McDonough applies in Washington).

Even in jurisdictions that have not adopted McDonough, those jurisdictions place
a high bar that requires defendants to show, among other things, that bias influenced a
juror’s incorrect answer on voir dire. See, e.g., State v. Maske, 591 S.E.2d 521, 526-27
(N.C. 2004) (refusing to grant a new trial to a defendant where a juror had failed to
disclose prior victimization because the crime occurred in the past and the juror had
forgotten about the crime). For example, North Carolina requires

a party moving for a new trial grounded upon misrepresentation by a juror

during voir dire [to] show: (1) the juror concealed material information

during voir dire; (2) the moving party exercised due diligence during voir

dire to uncover the information; and (3) the juror demonstrated actual bias
or bias implied as a matter of law that prejudiced the moving party.

Id. (quotation omitted). The rationale underlying this test is the principle that “an honest

mistake by a potential juror [is] less likely to undermine the fairness of a trial than a
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deliberate evasion, [and] an intentional misrepresentation is more likely to be a symptom
of juror bias.” Id.

North Carolina also looks to the totality of the circumstances to determine
whether a misrepresentation was influenced by bias. See State v. Buckorn, 485 S.E.2d
319, 328 (N.C. Ct. App. 1997). The courts there look to at least three factors to
determine whether a juror was influenced by bias

(1) the nature of the juror’s misrepresentation, including whether a

reasonable juror in the same or similar circumstance could or might

reasonably have responded as did the juror in question, (2) the conduct of

the juror, including whether the misrepresentation was intentional or

inadvertent, and (3) whether the defendant would have been entitled to a
challenge for cause had the misrepresentation not been made.

Id. Although different in format, these analyses are like McDonough and its progeny in
what they consider and how they determine whether to grant a new trial.

This Court has cited to McDonough with approval in the context of newly
disclosed information about jurors, but has not yet held that its two-part test applies under
the New Hampshire constitution. See, e.g., State v. Cannata, 130 N.H. 545, 548 (1988);
State v. Cross, 128 N.H. 732, 738 (1986). Given this positive prior reliance on
McDonough and the application of its principles in other jurisdictions, this Court should
adopt its analysis and approach to reviewing post-verdict allegations of juror misconduct.
This would require the trial court to determine whether a juror intentionally provided a
wrong answer in a manner that calls into question the juror’s impartiality and whether a
truthful answer would have given rise to dismissal for cause. See Sampson, 724 F.3d at

165.
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Yet, should this Court fashion its own analysis, it must look to why a juror gave
an incorrect answer during voir dire. If bias or a desire to influence the outcome of a trial
did not affect the juror’s answer to the questions on voir dire and the defendant cannot
show that he would have had a valid basis to challenge the juror had he received a correct
answer, then the trial court cannot grant a new trial.

Here, the trial court ignored the correct framework for reviewing post-verdict
allegations of juror dishonesty during voir dire: examining the challenged answers and
the juror’s motivations for providing them. Application of the correct analysis would
show that the jurors may not have provided incorrect answers at all, and to the extent they
did those answers were not motivated by bias or a desire to influence the outcome of the
trial. Thus, the trial court’s ruling was error and this Court must reverse.

As a threshold matter, the trial court makes several suspect credibility
determinations based the jurors’ reasonable reactions to being ambushed by an
adversarial proceeding. This was a well-publicized trial and the jury’s verdict prompted
immediate outcry from certain segments of the public. See, e.g., Jeremy Blackmun,
Child Psychologist Found Guilty of Molesting Boy, Concord Monitor, June 20, 2016,
available at http://www.concordmonitor.com/Concord-psychologist-guilty-molesting-
patient-2914963; Jeremy Blackmun, Therapist’s Conviction Sends Shockwave through
Psychiatric Community, Concord Monitor, June 26, 2016, available at http://www.
concordmonitor.com/criminal-conviction-highlights-duel-risk-of-therapeutic-setting-
2998604; John V. Kjellman, My Turn: Is an Innocent Doctor Sitting Behind Bars,

Concord Monitor, August 18 2016, available at http://www.concordmonitor.com/Case-
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of-Foad-Afshar-Concord-NH-4038068. In direct response to the jury’s verdict, members
of the New Hampshire House of Representatives introduced House Bill 106 to make it
more difficult to initiate bring sexual assault charges against individuals who have no
prior sexual assault convictions.

In the midst of all of this, the trial court summoned Jurors 6 and 14 to appear in
court and discuss the case with the trial court. Neither juror had been advised that their
testimony would be given in an open courtroom filled with the media and the defendant’s
supporters. Neither juror had been advised that they would be cross-examined by defense
counsel. Neither juror had been advised that they would be asked to recount details of
their own experiences with sexual assault for a room full of people. Neither juror had
been advised that the details of their sexual assaults would be publically broadcast in the
media. See, e.g., Caitlin Andrews, Jurors from Foad Afshar Trial Recount Deliberations,
Concord Monitor, February 23, 2017, available at http://www.concordmonitor.com/
Arguments-for-Foad-Afshar-s-retrial-heard-in-Merrimack-County-Superior-Court-
8229132; Mike Cronin, Psychologist Convicted of Sexual Assault Seeks New Trial,
WMUR, February 22, 2017, available at http://www.wmur.com/article/psychologist-
convicted-of-sexual-assault-seeks-new-trial/8§966561. Rather than holding the hearing in
chambers or a sealed courtroom, the trial court exposed the jurors, who it construed as
victims, to public harassment and ridicule. See MHT 57 (“This is humiliating.”); RSA
21-M:8-k (2012) (detailing the rights of victims including “[t]he right to be treated with
fairness and respect for their dignity and privacy throughout the criminal justice

process™). The trial court then faulted the jurors for becoming defensive or emotional in

22



response to questioning after having been ambushed. It blamed trauma or bias instead of
acknowledging the harm it had inflicted upon jurors who did nothing more than their
civic duty. Given the nature of the hearing that occurred, the trial court’s conclusions
were unsupportable and merit reversal.

The trial court also made a series of suspect findings where it faulted jurors for
making reasonable decisions or applied its own speculative psychological analysis that
had no basis in the record. For example, the trial court faulted Juror 6 for refusing to
meet with the defendant’s investigator to discuss deliberations and his personal history.
Supp. 5, 10. Absent a court order, nothing requires jurors to discuss their service with
investigators for the State, defense, or any other party. Juror 6 explained that he initially
declined the interview because he was with his daughter and when he learned he had no
obligation to discuss the case with an investigator, he declined further interviews. He
exercised his rights, and the trial court used that to make a negative inference regarding
his credibility.

Other examples arise when the trial court performs its own psychological analysis
of the jurors. Supp. 6, 10, 13-14. It relied upon its own experience to conclude that
“people who have suffered sexual assault victimization are generally greatly impacted by
the trauma, such that the subject matter is obviously anxiety producing.” Supp. 6. From
this point, it concluded, without any support in the record, that Juror 6 had still “not come
to terms with his own experience, an assault he repressed for some 50 years.” Supp. 10.
[t found that Juror 14 was biased because she had not come to terms with her own

victimization. Supp. 13-14. None of these answers has any support in the record. The
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defendant did not present any evidence regarding how trauma affects victims or whether
victims of sexual assault can remain neutral during a jury trial. The jurors maintained
their neutrality and nothing, aside from the trial court’s armchair psychology,
contradicted that. Accordingly, the trial court’s conclusions were unsupportable and
warrant reversal.

The trial court’s problematic procedure and speculative findings aside, the fact
that the trial court applied the incorrect standard supports reversal. Additionally, the trial
court’s relevant findings, viewed through the lens of McDonough, show that it should
have denied the defendant’s motion for a new trial.

Juror 14 acknowledged that she now believes she was a victim of a crime, but she
did not believe that before trial. The trial court credited the testimony as honest, but
instead, granted the motion for new trial based upon its own conclusions about the impact
of sexual assault and whether that would make Juror 14 a biased juror. These findings
focused on what the trial court would have done had it had this information pre-trial.
This is not the correct analysis. The trial court did not find, nor did the defendant present
evidence, that Juror 14 gave a challenged answer because of bias or a desire to influence
the outcome of the trial. In fact, the trial court credited her answer that she was truthful
when she did not disclose that she had been a victim of a crime because she was not
aware of that fact until after trial. Thus, the trial court’s rulings regarding Juror 14 were
error and warrant reversal.

The defendant limited his challenge to Juror 6 and the scope of the defendant’s

motion related solely to whether Juror 6’s failure to disclose his prior sexual assault
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entitled the defendant to a new trial. At the time the defendant made his motion, he was
aware that Juror 6 had told the State’s investigator that his business had been robbed in
the past. The defendant could have incorporated this into his motion, but he declined to
do so. He chose to focus on the sexual assault Juror 6 has experienced. Accordingly, he
waived challenges based upon other rationales.

Regarding the sexual assault, Juror 6 acknowledged that he did not consider
himself a victim of a crime because he did not realize that a crime had necessarily
occurred. The trial court’s findings appeared to credit this conclusion, but the trial court
went on to incorporate its own experience into its analysis. This experience was not
based upon any evidence presented by either party. The trial court also relied upon acts
taken by Juror 6 after the trial had ended.® Those acts were irrelevant to the question of
whether Juror 6 had been dishonest during voir dire and what had motivated any such
dishonesty.” These considerations taint the trial court’s conclusion that bias motivated
any aspect of Juror 6’s decision making, let alone provide an answer to questions that the
trial court never sought to answer. Accordingly, the trial court’s rulings regarding Juror 6

warrant reversal.

% These acts related to expressing opposition to a bill introduced in the legislature that would alter
the evidence needed to bring a sexual assault charge against an individual who had not been
previously convicted of sexual assault. See H.B. 106, 2017 Sess. The sponsors of this bill
introduced it in direct response to the defendant’s conviction. Juror 6’s involvement with the trial
that led to this bill clearly influenced his opposition to the bill. That involvement had no bearing
on the answer’s he provided during voir dire and were irrelevant for the trial court to consider.

7 The scope of the hearing and issues raised at the hearing went well beyond the question of voir
dire, the trial court probed issues that were not raised or addressed in the motion or voir dire to
reach its conclusions. MHT 31 (State’s objection to scope of defendant’s questions). Many of
these issues were not germane to the question of whether the jurors had answered honestly when
they failed to disclose their prior sexual assaults. And, as discussed above, some of the issues
related to conduct after trial that has no bearing upon the juror’s bias or honesty, pre-trial.
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Ultimately, the trial court sought to recreate the voir dire process and redetermine
whether it would have excused the jurors with the benefit of the hindsight the additional
information it uncovered at the hearing provided. This is not the correct inquiry in the
context of a post-conviction challenge of juror misconduct. Instead, the trial court
needed to determine whether the jurors had answered honestly, in the sense that they
were not deliberately withholding information or misleading the court and motivated by
bias and doing so, when they answered the questions during voir dire. From there, it
would determine whether it would have excused those jurors for cause considering that
additional information. Then, it would need to determine whether the error actually
prejudiced the defendant. The trial court’s ruling did none of these things. Accordingly,

this Court must reverse.
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CONCLUSION

For the foregoing reasons, the State respectfully requests that this Honorable
Court reverse the judgment below.
The State requests a fifteen-minute oral argument.
Respectfully submitted,
THE STATE OF NEW HAMPSHIRE

By its attorneys,

Gordon J. MacDonald
Attorney General

January 8, 2018

Seah R. Locke
H Bar ID No. 265290

Assistant Attorney General

Criminal Justice Bureau

New Hampshire Department of Justice
33 Capitol Street

Concord, NH 03301-6397
603-271-3671
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I, Sean R. Locke, hereby certify that I have sent two copies of the State’s brief to

counsel for the defendant, Theodore Lothstein, Esquire, by first-class mail postage
prepaid, at the following address:

Theodore Lothstein, Esquire

Lothstein Guerriero, PLLC

3 North Spring Street, Suite 101
Concord, NH 03301

January 8, 2018

Sedn R. Locke

28



Notice of Decision-State’s Motion for Reconsideration-June 2, 2017

Notice of Decision-March 28, 2017

APPENDIX

29



» {
| \
: Y
/ {
G
THE STATE OF NEW HAMPSHIRE : .
lh JUDICIAL BRANCH
o ' ';‘ SUPERIOR COURT :
Merrimack Superior Court R ' . oy . . " Telephone: 1-855-212-1234
163 North Main St./PO Box 2880 | : S TTY/TDD Relay: (800) 735-2964
Concord NH 03302-2880 ! k : ; ©  http:iwww.courts.state.nh.us
- ; NOTICE OF DECISION ‘
File Copy e
__Case Namé: ' Statev FOAD AFSHAR B :
Case Number: 217-2015 CR! 00588 “ : e .
s -
» ot - - T, ' . ®;
y . %
Encloséd pl"éase find a copy of l‘he court's order of May 23, 2017 relatlve to
) [
¥
_RE: State's Motlon for Reconsnfiferatlon o
June 02, 2017 - B ar T - Tracy A. Uhrin
) "Clerk of Court
(486) B
€5 JosephA Cherniske, ESQ; Knstml Vartanian, ESQ TheodoreM Lothstem ESQ
e ' i ﬁ" » "_ Vg B 2 * 3 ’
& *}4 . (S )
i
¥

NHJB-2503.S (07/01/2011) k.




{ o
THE STATE OF NEW HAMPSHIRE

¥

MERRIMACK, SS. S SUPERIOR COURT
State of New Hampshire :

i V.
Foad Afshar
Docket No. 217-2015-CR-588
ORDER
The State's motion for .reconsideration is'denied. The motion ralses no facts or
points of law that were over!oc:)ked or misapprehended, with the exception of the impact
the presence of defendant's supporters and ﬁls proximity had on the Jurors. The court
has carefully considered the State's new argument that the emotional presentation of
the jurors, and particularly .jurc.‘zr 14, resuited from the-manner in which the process was
conducted. Havihg done so, the court is not persuéded tha£ lts conclusion was
erroneous or should be ch-anged. The ultimate decislon was based on the totality of
the evidence, not just on the démeanr;r of the jurors, '
The court also revle:weqI the lefters from the jurors written to the Chief Jus.tice of i
the Superior Court. A‘Ithoughz one uﬁfortunate[y cannot undo the pa#t. this judge will
always keep in mind the negative impacts they suffered from process employed and will

seek to minimize any such harm in future proceedings to the extent possible.

SO ORDERED.

Date: 4'//35‘{/&0/'7 : | @WC’\

Diane M. Nicolosi "
Pre_s_iding Justice
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THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. , I . SUPERIOR COURT

P

State of New Hampshire
V.
Foad Afshar

Docket No. 217-2015-CR-588

ORDER

On June 17, 2018, Defendant was convicted of 'one. count of AggraVatec‘i
Felonious Sexual Assault, two counts of Unlawful Mental Health Practice, énd one
count of Simple Assault. On Aggust 28, 2016, Defendant was sentenced to three to six
years, stand committed, at the New Hampshire State Prison for the Aggravated
Felonious Sexual Assault. |

On :January 3, 2017, Def:endant filed a motion for a new trial, claiming that he
was denied effective assistance of counsel and his right_to a fair and impartial jury. On
January 30, 2017, the State filed an Assented-to Motion to Bifurcate Issues, which was

granted; therefore, this Order will address only the issue of juror misconduct.

The juror issue arose as a result of defendant's post-trial lawyer discovering that

two jurors, Numbers 6 and 14, had not disclosed on their juror questionnaires or during
jury selection that they had been child victims of sexual assault, which they shared with
the other jurors durihg deliberations. Juror 14 was interviewed by a defense

investigator, Rebecca Dixon, and later by a County Attorney investigator, Jennifer

Adams, the latter being audio-recorded. The only correction at hearing as to Dixon's



interview was that Duxon r‘eported that the Juror ‘had destroyed notes she kept dunng the
. , c .
trial, but the juror rndrcated the notes strlt extsted Neither party requested the: notes be

| ~

viewed or produced The pleadrngs reﬂected one other change to the Drxon report
t
whrch is that, the Juror d|d not mentlon God puttmg her in the posrtton to serve, because

she IS in fact an atherst but she did feel she was well-suited to serve |n the case: .
because of her natural objectrwty Juror 6 refused an: mterwew wrth the defense

rnvestrgator and then sought advice from the prosecutor as to whether he was requtred

t

to speak wrth her. He decflned the interview lnrtlally,wnh Drxon. because-.she»showed

up at his home unannounojed and at an inconvenient time. After speak.ing with the '. h
prosecutor, he refused heffollow up reduest for an appointment' Th.is decision.to .
cooperate with the State but not the defense was, consrstent wrth hlS somewhat« S

defensrve posture when qd‘esttoned about hlS possrble bias towards vrctrms " .

A hearing was held X on February 22, 2017, at which both Jurors testrﬂed The
defense clarified in a:letterEdated March 15, 2017,.in Ireu of filing a memorandum on an
. rssue raised by the Court that the defendant does not complarn that the jury may have

4

consudered facts not rn evrdence the sexual assaults, but contends onty that the shanng

of the assaults durrng dehberatlons provrdes further evrdence that the two ]UI’OI‘S should

~
i

‘have and would have been ‘excused had the therr expenences been dlsclosed to the

‘ Courtl See Letter from T Lothstem to the Supenor Court Clerk dated March 15 2017

et 4‘.
R ) i

Therefore this Court WI|| li r'nrt its consnderatton to the | issue ralsed
Ck

Both Jurors frlled outhuror questlonnarres before selectlon In response to the

~

questron “Have you or has any member of. your famrty been the wctrm of a crnme" Wi ™

both Jurors indicated, "No "l The Court began jury selectlon by readang the charges to

‘ﬂi ~.. 5 . LI . . . . W

b !

'
v



the panel, so the prospective jurors would be fully aware of the allegations. The Court
reminded thejurérs,'who had participated in‘jury selection in.weeks.prior, that if‘é juror's
name were selected and the juror answered “yes” to any of the duéstions read to the
jury pool, s/he should approach the bench to discuss thé ansWér.. The Court informed
the jurors that the microphones Would be turned off so the pool could not heér the
discussions at the bench, and, if there was a sensitive subjecfm-atter that a juror did not
wish to discuss in the presence of the lawyers and defendant, a request to speak
privately with the judge would bé accommodated. The jurors were also advised that |
counsel conducted 'voir dfre would occur after an appropriate number of jurors weré

qualified to sit, and the jurors would be expected to answer questions posed by the

lawyers in open court. B
The following question was asked to the entire pool, and then clarified:

Have you or a close member of your family or a close friend ever been a
victim of a crime?
And when | ask that question, | don't mean whether somebody has been
prosecuted or identifiedjor charged, | just mean have you ever been
victimized. _ 4
Neither Juror 6 nor Juror 14 abbroached the bench when his or her name was
. . R 1 .
called. Both specifically answered that they had no “yes”.answers to any of the
D L] B :
questions when individually asked by the Court, and both said they could be fair

and impartial.

The defense claims that'the undersigned judge excused every juror that
identified himself or herself as a victim of sexual assault, which is not correct. - In

o ‘ ;
fact, the second juror called indicated among other things that she had been a

victim of child molestation. The undersigned judge posed a follow up question as



1

/

-

as to whether the experrelnce would mterfere with her abllrty to be falr and the

1uror was excused when she answered afﬂrmatrvely What the record does not -
]
reflect is the demeanor o‘Lf the ]Ul’OfS when they approached the bench. Most -+

trmes |t ts obvious that a le’Ol’ is not’ capable of serving jUSt by therr affect, and
8 ’l i
there istno need to’ retraumatrze a v1ctrm by follow- up questtons The fitness of
{
the jurors was decided on.a. case by case. basrs Nonetheles.s‘ this Cour_ts

experience of almost ten years on the trial bench and many more as a lltigator’is

' that people who have suffered sexual assault vrctlmrzatron are generally greatly

rmpacted by the trauma s}uch that the subject matter alone is obviously anmety
producrng Absent an: obJe,ctron to be cautrous for the defense and State, and to
be sensrtrve to jurors; |t is. t;ue the Court errs on the side of excusrng jUFOFS

- At hearrng Juror 6 {he elected foreperson of the jury, noted that he had become
fnendly with several memb*ers of the Jury over the course of the almost three-week trlal
~and jury deltberatlon ‘He ccgnfrrmed he had been sexually assaulted by a baby5|tter
when he was approxtmatel)j/ five or six years old. The incident stopped only because
the babysrtters mother retdrned home whrle it was in process After the juror dld not

|, .
immediately complaln of the assault but Iater told his mother that he drd not want to go

back to that babysrtter and she acceded to hIS request so the abuse ended He never
explarned tohis mother or anyone else why he would not go back and therefore no
follow up occurred, - ' t ‘ : | : |
"Juror 6 explain‘ed tha%t he‘had not remembered the sexual assault until _h'e‘was
fifty-five years old when thequerpetrator came lnto his serv‘ice station one morning to

book an appointment. He rs now 64 years old, so it has been almost t'en years since he

T



recovered his "buried” memoi'y. After encountering the perpetrator, he waé disabled to
the point of not being able to b're;:'athe or function for several days. He claimed that h-is
d?stress was the result of being upset that he had buried the memory, not because of N
the assault itself, which the Coug did not find convincing.

During deliberations, onejyoung male juror was expréssing his concern about
being able to make the decision%_whether or not the defendant was capable of
committing the charged offense.;; Juror 14 exbressed her view that thére was no profile
of an offender, and shared that she héfself was a victim of sexual assault. Juror 6 then
in support revealed that he too had bee.n_the victim of a sexual assault, '

To justify why he did not Qome forward and report the assault, Juror 6 explained
that he did not see himself as'a victim when the questions were asked. He seemed to
have difficulty with the term everj applying to him, as though it would be some kind of
unacceptable vulnerability. He described himself “an advocate for people.” As an
example, he noted that he had. read a book about a female sexual assault survivor
before the Defendant's trial, reached out to the author, and started communicating with
her through email and directly. :/n\fter trial, he involved himself in discussions related to
pending sexual assault ‘legisAlatio,:n that would have required corroboration of éﬁ 'al.leged
victim's testimony for conviction :and‘ cﬁanged the use of the term ,“Qictim"_in court to
“alleged victim" o.r “complaina nt'.'f,- He contaqted the sponsor of the proposed”legislation
to express his strong disagreefngnt with the legislative cha!nges. He also indicated that
he would not be able to sit on ‘a sexual assault triél if the alleged victim had been a girl,

because of how he feels about his daughter, a circumstance he had to contemplate

during a jury selection involving an alleged aggravated felonious sexual assault of a girl.
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Juror 6, however, has a so?"n as. well, who is three years older-than his daughter, so it is ‘.

not clear why thrs would not hkewrse effect his ability to be neutral. -

| During the hearlng Ilt came to light that Juror 6 had been the victim of numerous
other cnmes while. he owned and operated service stations, which he also dld not
drsctose. In fact, one emp. oyee stote a company vehicle,. burned a hole in a safe,

escaped, and then uitimate‘ly was' convrcted and sentenced to a year rn ;all He reported

that he-was not a victim of that crime either, because it was the cost of doing busrness

desprte the fact that the perpetrator has been convrcted of the crlme and jarled When

»

addressmg\the reason he drd not report his.sexual assault, however he told lnvestrgator
Adams that he dld not dlsc&Iose his wctlmrzatron in part because no. one was convrcted
or found guilty beyond a rejasonable doubt When pressed about not dlsclosrng the
thefts, he then suggested that |t was not he who was the vrctlm ‘but rather the victim
was thercompany of WthhEhe was the owner and president. He. mdtcated that |f the |
Judge had asked whether he had been a wctrm of sexual assault he would have o
revealed the chndhood mcr?ent. He also failed to disclose that he h.ad many frrends in o

law enforcement. - e T e S R R AN

IS

The detarls provrded about the outcome of the theft conftlcts his explanatron of

why he did not come forward to report hlS vrctrmlzatlon as a chrld When someone was
arrested and convicted of‘theft ‘his measure of a.crime, he S'[l|| dld not reveal the thefts,
He rerterated that he did ncgt conSIder hrmself to be a victim of a. crrme that being a.
victim was “not [his] Irfestyli-:- " When the Court confronted him wuth the clarrf cation

provided, that it did not matter whether the. offendlng party had been prosecuted

charged or even ldentlfed “Juror 6 represented that either he did not hear



think it pertained to him. Despite all of these feelings and actions regarding victims of
sexual assault, Juror 6 maintained that he believed he had beeﬁ fair and impartial \
during Defendant’s trial. |
In short, the Court does not find Juror 6 to be credible about his ability to have
been fair and impartial, perhapsébecause he has not come to terms with his own
experience, an assault he rébreésed for some 50 years. The Court finds the juror's
answers, his demeanor, and histactions and communications before, during and after
trial, including seeing himself asian advocate for victims, show his personal
. identification with persons who répon being victims of sexual assault, which resulted in
at the very least a subjective bia“is that could not be set aside. This was demonstrated
by his refusal to speak with the (3efen_se investigator, His aversion to accepting that he is
a victim, and by his offense at the use of the term, "alleged,” when referring to a
complaining witness, which simply reflects the presumption of an accused's‘innocence
unless and until a jury evaluates:a witness' testimony and finds guilt. The au?omatic use
of the term “victim” presumes that a person who reports s/he was sexually assaulted is
credible. The juror's demeanor at times was defensive and his explanation for not °
reporting his connection with _Iavi)' enforcement and the criminal conduct he experienced
were n;)t internally consistént oricompletely logical. |
. The Court also n':otés thati the assault Juror 6 describes is quite similar to that
described by the youth in the case at bar. Although Juror 6 was much younger, the
assault was by a caretakver in a position of authority; a teenager to a 5:6 year old is
.Iikely as powerful as an adult to é twelve-year old. Both chilaren did not report

f
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immediately, but refused to return to the situation. The fact that Juror 6's memory was
so deeply repressed suggests that it was more traumatlc than maybe he recognlzes
Juror 14 testified atthe hearlng about why she did not report her chrldhood
assault The decision on Juror 14's tmpartlalrty is a much closer call When Juror 14
was in middle school she was assaulted by another grrl younger than she whose .
teenage brother was watchmg and involved. When the jury questrons were ' J ',,l i
propounded she also sardfshe dld not- consuder the rncrdent to be a cnme or herself to
be a victim, because there was no. oourt case and no lawyers were lnvolved She also
told the mvestrgator she dld not, dlsclose it because it was pnvate and she never ‘

shared it with anyone,. Sheldld noted that her parents called the police regardlng the .

. incident, so a formal report_was made She also was interviewed, but she became

’aware of this only aftér ask ng her father At the hearlng, she agreed that she now -
believes the incident was lell_;gally.a crime, but did not think of it that way when asked by
the Court during selection i":nd‘would n_o't‘ answer the question differently even in llght of
the investigation. - 1{ -. PR B . | '

Juror 14 ackno;wled‘g‘h‘ed that'When 'she.heard the charges involved in the trial, she
thought, lmmedlately of her bwn experrence She knew that the charges were "a big '
deal" and “wanted to be a part of it." She was excuted to be a jUfOl’ and thought of

|t

: herself as thlnklng in gray areas havung strong morals and being able to see

LT ! l

problems "from a mrlllon angles She was equally concemed with the arriving at the

Al

correct outcome for the youIth if he had been VlCtlleed .as the defendant if he dld not

4. o oa % 2 "
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During jury deliberétidn‘s.}!‘_'she offered that she had been é victim, as did Juror 8,
without providing details. She could not recall the context of the discussion. Shé said
“three or four” other peoplg meritioned similar things had.happened to them or relatives,
including Juror 6, one ju{ro‘r whose niece had beep molested, and one who changed her
dentist, because she was uncomfortable with his practice of placing instruments on her
chest. Juror 14 did not believe ﬁer disclosure impacted the discussions, and thought
she was just adding to the conversation because she related, as others did, due to her
life -experience. However, the Court notes that according to Juror 6 it came up in
response to another juror's doubt about the defendant’s guilt, and whatever the belief,
the information aligned the disclosing jurors with the youth in the Afshar case.’

Juror 14 was extremely emotional during the questioning at the bench. She did

not want to talk about the details of her assault, and shared very little. Because she

Y%

needed time to compose herself, the Court took a féirly long t’;feak and chose to
continue the discussion at the bench rather than have her sit in the witness box.: She
‘remained upset, but was able to-answer qIJestions. Although the Court absolutely
believed Juror 14 Was honest and perceives-herself as ﬁeutral. thé Court is concerned

that the emotional response suggests otherwise. Had she beén interviewed prior to

)
4 '

v

¢ A " )
" The Court has some concern as well that the disclosure may have prompted jurors to go along with the
views of Jurors 6 and 14 subconsciously to support them. During the trial our country also suffered a
tragedy at a Florida night club that raised an issue about possible prejudice about the ethnicity of the
terrorist and defendant, which caused another lengthy delay. This trial was long, with lots of interruptions
that left the jurors together. Jurors borid during emotionally difficult trials, which this one was. "Due
process does not require a new trial every time a juror has been placed in a potentially compromising
situation.” State v. Rideout, 143 N.H. 363, 365-66 (1999) (citing Smith v. Phillips, 455 U.S. 209, 217
{1982)). "When a juror is exposed to extraneous information sufficiently related to the issues presented at
trial, a presumption of prejudice is established, and the burden of proof shifts to the State to prove that the
prejudice was harmless beyond a reasonable doubt.” State v. Lamy, 158 N.H. 6§11, 522-23 (2009).
However, the defense has chosen not to raise this issue. Therefore, it was not factually or legally
explored, and the Court makes no ruling on it.

12



y,
selectioh and presented asJ ‘s‘he did at the post-trial hearing, the:Court yuould'ha\}e i
excused her for cause. " | '

u Part I, Article 35 of tLhe New Hampshire Constitution states, "It is the right of every
citizen to be tried byjudges as tmpartla! as the lot of humanity will admlt " The same |
tmpartlallty is required ofjJrors State A Town 163 N H. 790, 793 (2012) "Generally,
le’OI’ is presumed to be lmpamal " Id. at794., "Ajuror is conSIdered lmpartlal if the Juror
can lay asnde her tmpressrclm or opinion and render a verdtct based on the evidence -

presented in court.” Id. "When a juror's impartiality is questioned, however, the trial -

court has a duty to determgpe‘whether the juror is indifferent.” 1d. “If it appears that any

juror is not indifferent;- he s';hatl be set aside on that trial.” RSA 500-A'12, Il; Town, 163
N.H. at 794. "lndrfference or lmpartlallty is. not a technical conceptlon Itis a state of

mind.” State v. Weir, 138 l{l H. 671, 673 (1994). The New Hampshire Constitution -

prov‘ndes at least as muohryprotectlon as the Federa‘l Constitution on this issue” so the

Court will only cons:der thts tssue under the New Hampshlre Constltutlon usmg federal

cases only for. gu1dance State v: Tabaldl 165 N H 306 313 (2013) (cmng Welr 138

p u'
)‘ o v

N.H. at673) HPIR R . Lo e Cy

Forrthe reasons dlsoussed above the Court concludes that Jurors 6 and 14 were

.not’ lmpartlal as the lot of humamty Wl“ admtt ' The Court recogmzes that a person who
has been offended in: a S|mltlar way as a complalnant can be fair and neutral See Town
163 N H. at 794, but thus ls«not the case wnh the | jurors at |ssue most parttcular|y Juror

6. Had these conversat:onss oocurred,_before selection, the Court would.have excused

both jurors as being uns,uité%b!e to'serve in the Afshar case, Juror 6 because of a clear.

.
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bias favoring a compiainant and-Juror 14 because of heéx emotionality and difﬂculty with
her own victimization.

The Court wants to be clgar that a poét—trial decision su¢h as this is not an easy
one. The Court is cognizant that-the trial was very difficult for the youth .and'his family.
The complainant was aggressively cross-exémined fof days, and was forced to testify to
his story many times in excruciating detail and in response to questions that were
repetitive, sometimes confusingi and followed by cbnstant often ingulting commentary,
The Cc_>urt does not hold ahy view that the two jurors were untruthful in a willful manner,
nor does it express any opinion ias to the correctness of the verdict. The Court believes
both jurors intended to do their éworn duty. Sorﬁetimes, however, intention and
capability are not joined, which t;he Court finds true in the case. The integrity of our
legal system, for a defendant, alvictim and our community, requires cbnﬂdence in the
verdict, delivered b/y fair and. nex;xtral people, who could ‘objeétively base a decision on
the evidence, free of bias that cannot be set aside. . |

The juror misconduct in this case is not similar to the misconduct addressed in

State v. Gordon, 141 N.H. 703, 707 (1997), where a juror looked up the criminal statute

at issue'in a library, or State v. MclLain, 2016 N.H. Lexis 47, where a juror failed to
disclose a connection to law énfprcement, but the law enforcement testimony was
m

limited and on an undisputed issue. In both cases, the jurors wére not recalled,

because the trial judge concluded the misconduct could not have effected the verdict.

Gordon, 141 N.H. at 506; McLain, 2016 N.H'.; Lexis 47 *2. In this case, the bias went to

: !

the heart of the matter in disputé, the credibility of the complainant. Such a bias

necessarily produced the jurors* verdicts and deprived the defendant of an impartial jury

11
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Court concludes that.justic’ﬁe was not done; and the equities require a new trial. See

RSA 626:1.

i

Defendant's Motioniifor a New, Trial is GRANTED. All of Defendant's convictions
l . : LR

resulting from the jury's verdicts are vacated. The post-trial bail order is vacated, and.

~

the pretrial bail order is reiﬁstafed. "The audio-tape of the County .Attornyé investigator -

H
&

is sealed, as are the'ﬁUry qfheéti-onnaires. which are made part of the record. A status

conference will be scheduled after thirty (30) days. -
4 : ‘ . i . ) T
SO ORDERED. * |

N '

Date: 5/‘9 K‘/ﬂoI 1+ g 8 ALl (* T
, A Diane M: Nicolosi = . .
Presiding Justice -
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